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EDMONDSON, Circuit Judge:



Rovert Lee Tarver, Ir., uSimg 38 USL. §
3 L4, challenges hiS death Semntence. Ve

affsrm the diStrict court’s demsal of relief.

BALKGROUN D

Tarver, in 1986, wa$ convicted of
murdering Hugh Kite, the owmer of Kite's
Store. The State prowved at trial that
Tarver <hot Kite three timeS vehind the

Store amd Stole Kite'S wallet. See Tarver v.



State, SOP $0.24 1333, 1335636, 1339-41 (Ala.
Lrim. App. 1986)

The district court foumd that, n
preparation for Tarver’s trial, Tarver’s
lawyers ‘made a deliverate Strategic
deciSiom 1o concentrate om preparing for
the guilt phase of the Petitiomer’s trial
based on hi'S asSesSment of the likelihood of
an acquittal [and] that the trial counsel
dedicated SyvStantial time fto
interviewing numeroyS community

memberS amd relatives of the Petitiomer,
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not omly in an attempt to diScover
evidence of the Petitiomer’s immocenmce, byt
also in an attempt to prepare for the
sentencing phase.” The district court added
“that there wa$ SubStantial overiap im the
trial counsels preparatiom for the guilt
and Sentencing phases of the trial”

The parties continue to diSpute whether,
at the time of Tarver’Ss trial, the
prosecution had am agreement with
Tarver’'s associate, RichardSom, for

favoravle treatment sm returm for
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Richardsom’s testimonmy. The State courts
and the diStrict court rejected Tarver’s
tlasm(S) based om thiS alleged agreement.

The jury foumd Tarver guilty amd
recommended life without parole. The
Alavama trial court judge overrode the
ury’s recommendation amnd Semntenced
Tarver to death.

In 1986, the Supreme (Lourt decided

Batson w. Kemtucky, 426 US. 29 (1986)

Avout a month after the Supreme Lourt

decided Batsomn, the Alabama Court of
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Lrimminal  Appeals  affirmed Tarver’s
Sentence amd conviction omn direct appeal.
Tarver’s petitiomn for rehearimng wa$
demnied, amd the Alabama Supreme (ourt
demied relief. Four dayS after the Alabama
Supreme Court denied Tarver’s petition
for rehearing, the United States Supreme

Court decided Griffith w. Kemtucky, 429 U.S.

34 (1982), making Batsomn retroactive to
all cases omn direct appeal whern Batson was

decided.



Later, Tarver Sought $tate collateral
relief umder Temporary Rule 3P (now, Rule
33) of the Alavama Rules of CLriminal
Procedure amd radsed, for the first time, a
Batsom clasm. After taking teStimony, the
Rule &P judge rejected thes daim and others,
but he Set aSide Tarver’s death Semtemce,
ruling that Tarver’s counsel wa$
smeffective durimg the penalty phaSe. The
court of Lrimimal Appeals remanded the
case to the trial court for writtem

findingS of fact and conduSions of law.
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The trial court them Said that, byt for the
procedural bar to the Batsom caim, he also
would fimd a Batsom violatiom im Tarver’s
trial. The trial court repeated it$ deciSion
on the imeffectiveness of Tarver’s counsel.
The Alabama Lourt of Lriminal Appeals
reversed the simeffectiveness decibiom,
howewer, amd ordered the trial court to
reinsState the death penalty. The Alabama
Supreme Court amd the United States
Supreme Court later demied discretionary

review.



In 1998, Tarver filed a petition for
writ of habea$ corpys smn (ederal 9Strict
court. The case wa$ referred to a
Magistrate Judge. The Magistrate
recommended demying Tarver’s petition,

and the DiStrict Judge agreed.

DIScVSSION

On appeal, Tarver advances S Batson
taim, raises smeffective asSiStamee of

counsel daims, amnd argues that the
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prosecution breached 1S duty under Giglio

v.United States, 405 VS 160 (1973) We will

address each of Tarver’s daims Separately,
giving facts found by State trial amd
appellate  courts a  presumption of
correctmness, a$ required by A8 USL S

33540d). See MIlS v. Singletary, 16l £39

1373, 1327 ~l (iith Lir. 1998).

A. The Batsom Llaim
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We review de mowo Tarver’s cdaim that
hS Batsom claim S not procedurally
defavlted. See Tower w. PhillipS, 7 F34 D6,
SIP Uth Lir. 1993 Tarver make$ two
arguments why we Should hear hi$ BatSom
tlaim. First, he SayS the federaliSm amd
comity concermnS embodied by our reSpect
for State procedural defauvit rules do mot
apply «n thi$ context becauSe Alabama
courts could review Tarver’s daim for

plasm error amd because Alabama’s Rule P
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courts had am opportumnity to review
Tarver’s Batson caim.

“ITihe mere exiStence of a ‘placn error’
ruvle does mot precyde a (inding of
procedural defauit) however. Juliu$ w.
Johnson, §4P .34 1633, 1646 (Ith Lir. 1988).
LikewsSe, State post-conviction proceeding$
do mot preclude o fimding of procedural
defoult. Tarver’s argument would allow
federal review of procedurally defavited
taims in every State with State post-

conviction proceedings.  ThiS result ¢
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clearly againsSt our precedent and practice.
See SimS v. Singletary, 166 £.34 1392, 13 Clith
Lir. 1998) (we cannot review procedurally-
defauvlted clasms avsent a Showing of “cause
amnd prejudice’ or “actual inmocence?).
Second Tarver Say$ we Should decide heS
Batsomn daim because Alabama ha$ not
consSiStently applied the procedural def auvlt
rule om Batsom claims. He relieS omn our

Statement in Lothram vw. Herrimg, 43 .34

1494, 14909 Cith Lir. 1996). “Alabama courts

have not conSiStently applied a procedural
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bar to Batsom daimS in caseS ke
Lochram’s” We thimk, howewver, that “case$
Iske Cochram’s® are caseS where the
defemndant (like Cochram) made a Swain
objection at trial! Lochram 4i$tinguished
Tarver, 639 30.3.¢ at 1819, on thiS ground.
See Lochram, 43 £.34 at 1499. The Lochram

court’s later <statement that Tarver

Swain v. Alabama, 38p US. 303 (1965),
wa$ the predecessor to Batson. To prove
a Swain violation, a defendant had to
Show a SyStematic excduSiom of blacks
from jurieS over time. See 4d. at 333
Love v. Jornes, 933 F.34 816, §19-aP (lith
Cer. 1990
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“Suggestisl” that the Alabama procedural
default rde S applied imconSistently
cannot SusStain the weight Tarver place$
upor «t, i the light of the pamels explicit
Statement that “Alabama courts have not
consSistently applied a procedural bar to
Batson claims asSerted imn State collateral
petitionS where the defendant had raised o
Swarn objection at trial” T4 More
important, the Lochram court wa$ mot
faced with a case where no Swaim objection

wa$ made at trial amd, therefore, they
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coyld make no binding de€iSom aboyt Such

a case. See New Port Largo, Inc. w. Monroe

Lounty, 986 F.3d 1488, 18P (lIith Lir. 1993)

(Edmondsom, J., concurrimg), ¢ted with

approval in LombS w.Plantation Patterns,

106 F34 1619, 1633 (lith Lir. 1997

We cannot Say that Alabama courts
have been inconSistent in applying the
procedural default rule to cases, like
Tarver’s, that ¢S, where no Swadm objection
wa$ made at trial. Tarver c«ites to no case

Camd we cam (imd mome) «m whith am
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Alavarma court ignored the procedural bar
and deeided o Batson claim whern no Swad

objection wa$ made at trial’ Batsom
taimS ot radsed at trial have been

procedurally def aulted. See p.g., ROSS w. State,

£81 50.39 4985, 496 (Ala. 199)) (citing cases),

Tarver «tes WatkinS v. State, 633
30.34 £EL (Ala. Lrim. App. 199), and cases
tited by Watkins, 1o Say that “Alabama
courts have not Strictly or conSiStentl,
applied the procedural def ault rule to
Batson daims.” The pertinent cases are
diStimguiShavle because they all involved
Batson caims$ radsed om direct appeal,
and mosSt involved plaimn error review.
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Bonner v. State, £G4 50.34 99, 99 (Aia.

Lrim. App. 1990).
We also reject Tarver’s argument that

heS case ¢S like Morrisom w. Jomnes 963 F.

Supp. 239 (M.D. Ala. 1996), and Floyd w. State,

£71 30.34 1334 (Ala. 1999). The petitioners

i Morrisom amd Floyd both raised Swain

obections at trial, dropped the claim omn
appeal, but got a review omn the merdts of
thesr Bat$om claim. Tarver argues,

according 1o Smith w. Murray, 422 US.

£37 (19846), that the appeliate defaults in
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MorriSom and floyd are indiStinguiShable

from hiS default “at the trial level”’ aut
Alabarma can pitk 1S owm procedural rules
amd haS dome SO0 here. fFor Some reasom
tlike the chamee for trial courts to cure
errors sm the £irst smStamee) Alabama has
chosem 1o allow Swain taims defaulted om
appeal, but not those defavited at trial, to
proceed to coliateral review om the merdts
of the caSe was omn direct appeal when
Batsomn wa$ decided.  Smith doeS nmot

command — aS Tarver Say$ 1t does
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command — that Alabama treat +1$ trial
and appellate defaults the Same. Smith
requiresS that we treat trial and appeliate
def aults equally, o€ Alabama does $o0. We
cannot reqire Alavama to treat trial
and appellate defaults the Same when

Alabama ha$ mot choSen to do $o.

Tarver’'s argument that Griffith v.
Kentucky, 429 US. 314 (1982), allow$ him to
rasSe pS Batsom taim i posSt-
conviction procecdings «S forecloSed by
Pitts w. Look, 933 .34 1568, 1871 ¢ n.3 (lIth
Cir- 199). Ve dedime hiS snvitation to
‘rewiSet” Pites.
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B. The Imeffective ASSiStamee of Loumsel

LlasmS

We review Tarver’s Jmeffective

asSsStamece of coumsSel daims de novo. See

HolSomback w. White, 133 £.34 1383, 1386 (lith
Ler. 1998)

Tarver argues that h'S trial counsel was
consStitutionally ineffective for (adding to
rasse a Batson-type objection at trial. We
have Said, howewver, that a lawyer who

farled 1o make a BatSom challenge before
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Batson did not prowvide imeffective
aSSiStanmce of coumsel. See Pitts, 933 F.ad

at 1674 See also Poole w. United States, §33

F.3d S8, S48 (Wth Lir.- 198D

Tarver Say$S three facts diStimguiSh he$
case from Pitts and Poole, but we diSagree.
Eirst, Tarver Say$ heS trial coumnsel kmew of
“the SyStematic uSe by the prosecutor of
[perlemptories to exclyde blacks from the
jury” Our examimatiomn of the record,
howewver, Show$ that Tarver’s trial counsel

never Sasd that blackS were Struck
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“routimely” because of their race alome.
During State collateral proceedings,
Tarver’'s trial coumnsels testimomy wa$
that “omn occaSion” when he had beemn o
prosecutor, he had Struck black

veniremembers baSed omn rFace alome’

These (acts distinguiSh Tarver’s case
from JackSon v. Herring, 43 £.34 1369 (lIth
Cir.-1998). I JackSon, the petitioner
sntroduced ‘overwhelming’ evidence of a
Swain violation, incduding the
prosecutor’s testimony that there was
wideSpread amnd SyStematic misuse of
peremptory challemges by the State. 14
at 1369-6p.
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Secomd, Tarver Say$ hiS trial coumsel
ould give mno tactical reasom for hi
faslure to object 1o the discrimimnatory use
of peremptory challemges. ThiS argument
missesS the posnt. to be effective Tarver’s
lawyer did mot meed a reasom because he
wa$ not obligated 1o have anticipated the
Batson deciSiom. See Pitts, 933 £.3d at
1£723. Tarver might complain that hiS
lawyer was unimaginative, byt a lack of
creativity does mot consStitute ineffective

assiStamce. See 1d. at 1824. futiity alSo
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wstifies Tarver’s lawyer’s refusal to object
because no evidence in thiS case would have
Supported a Swain vioclation® the only
valid objection avadlabvle at that time. See
Lindsey w. Smith §3P £.34 132, 1163 (lIth Lar.

1987) See also Reece w. United States, 19 £.34

1463, 1965 Cth Lir.1992) tawyer’s fasivre to

For reasoms explained elSewhere, we
are unpersuaded by the anecdotal
evidence of two defense lawyers (who had
practiced im RusSell Lounty) avout the use
of Batsom-type challenges amd by the
practice of ome prosecutor who Struck
jurors for race alome “on occasion,” a$
evidence of a Swain violation.
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thallenge kimd of methamphetamine for
Semntenecing waS mot prejuditial when
evidence ShowsS court uSed correct kimd of
methamphetamine).

Thire, Tarver presents the testimony of
two lawyers that lawyerS +mn  the
commumity were at the pertinent time
routinely radSing Batson-type obections
at trial. The Rule AP court imn thi$ case,
howewver, found that making a Batson-type
thallenge before Batson wa$ “not the

mnormal gemeralized practice” Ard,

26



Alabama courts have Said that fadure to
make a Batson challenge vefore Batsom «$
not ineffective. See Horsley w. State £3.7
50.39 1365, 1367-£8 (Ala. Lrim. App. 1988).
Tarver S$ay$ S trial lawyer wa$
constitutionally ineflective by failing to
prepare adequately for the Semtemncing
phase. Tarver Say$ hiS trial counsel Should
have devoted more time to preparation
and Should have preSemnted additional
witrnesses im the penalty phase of the trial.

We thimk, howewver, that Tarver’s trial
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lawyer prowided the assiStamce of counsel
required by the LonStitution.

Tarver’s trial lawyer testified that he
consuited with a lawyer at the Southerm
Poverty Law CLenter avout how to proceed
with Tarver’s caSe amd condyded that
focuSimg om Tarver’'Ss acquittal of the
capital offense wa$ the best approach to
defendimg Tarver. He met with Tarver
almost dadly from the time he wa$

appointed ymtil the trial. Amd he teStified
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that edther he, hS co-coumnsdel, or anm
investigator interviewed every witmess
Tarver thought would be helpful  a$
rmitigation witrnesses, induding Tarver’s
mother, oramdmother, aumt, couSam,
g rifriemds, former employers, amnd
members of the community. Tarver’s
lawyer Said he presemted every witmess he
thought would be helpful. Tarver’s lawyer did
present the testimony of Tarver’s Unde.

Tarver’s uncde Sadd they were like brothers,
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that Tarver wa$ mo trouvlemaker, amd had
no criminal ‘bent” Tarver’s lawyer also
presented am expert to testify avoyt
Tarver’s Successful polygraph test resuit, a
test im which Tarver demied killing Kite.
Tarver's lawyer’s preparation for
Sentencing was, at least, within the broad
range of reasonavle performance we have
recogmized im other cases. See e.9., Waters

w. Thomas, 46 F.34 1606, 1610-Il CIth Cir. 1995)

Thes testimony was SubStantially
refuted by Tarver’s criminal record.
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(ern banc) (holding mo ineffectiveness
Showm umder the circumsStamces amd Sayimg
we ‘have held counsel’s performance to be
consStitutionally Sufficient when nro
mitigating evidence at  all  wa$
smtroduced”). _pobbs w. Kemp, 290 £.39 1499
(ith Cir. 19886) (no ineffective asSistance
for fadre to presemnt mitigating
evidence becayse counsel feared damaging

counter evidemce) Stamley v. 2ant, 697

£.d 966 Cth Cir. 1983) (mo imeffective
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asSsStamee for talking only to defendant
and defemdant’s mother amd presemnting
no  mitigating ewvidernce) Tarver’s
lawyer’s effectiveness at the Sentencing
Stage S Stromgly ewidemced by the jury’s
deciSiom 10 recommend mnot death byt hife
without parole. We think Tarver’s trial
lawyer’s efforts toward Semtemcing are
constitutionally adequate. See Burger w.
Kemp, 107 5. (1. 3114, 3136 (1982) (lawyer not

required to investigate amd presemnt all
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avaslable mitigating evidence to  be
reasomnable).

Tarver relies om the fact that Tarver’s
lawyer only Spent four hours om Tarver’s
case between the conviction and
Sentencing to argue that Tarver’s lawyer
did  mot adequately prepare for the
Sentemncing Stage. Like the 4iStrict court,
we believe thiS argument S “inaccurate
and miSleading” becauSe of the overiap im

preparation for the Sentencing and
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guilt/inmnocence Stages of the trial. for
example, Tarver’s lawyer’s meeting with
the potemntial witmnesses took place before
Sentencing.

The record Show$ that Tarver’s lawyer
tried to create Sufficient reSidyal doyvt
about Tarwver’'s guilt durimg trial amd
Sentencing 1o add, in reality, amother
rmitigating factor to the jury’s Sentencing
deliverations. That the creation of

limgerimng doust was part of the Strategy of
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Tarver’s lawyer 5 ewidermced by the
polygraph examimer’s teStimony at
Sententing and Tarver’s lawyer’s cloSimg
Sentencing argument. The polygraph
examiner testified that Tarver did mot ise
when asSked, sm differemt wayS +f he killed

Wugh kite?  Durimg Tarver’s lawyer’s

‘At the time of Tarver’s trial, how a
Sentencing jury might conSider reSidual
doubt about the defemndant’s guilt had not
beem directly addressed by Alabama
courts. At amy rate Tarver’s lawyer wa$
not unreasonable to veliewe that the uSe
of evidence amnd argument linked to
lingerimg doubt was Soumd Strategy.
Tarver’s trial judge accepted that
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tloSimg argument at the Sentencing
hearimg he Said repeatedly that he did not
want 1o “challenge the verdict” But he —
without drawimng objection — added:
I would hope that the ewvidemce
presemnted voth «mn the caSe-in-thief

last week amd anything that you

Tarver’s lawyer could present the
polygraph test results to the jury ot
Sentencing.

The jury recommended against death.
Although imn Alabama the judge «S the
uitimate Sentencer, the jury’s
recommendation musSt be consSidered, and
having the jury om the Side of life «$
bound 1o help a defendant Some.
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have heard today might be Sufficient
10 rasSe sm your mind at least a
Shadow of o douybt about the
defemdant’s guilt, amd f that doyvt
exsStS «m your mind, I would pray
that you would resolve «t /i favor

of the defemdant.

A lawyer’s time amnd effort m»
preparimg to defemd piS dient im the guilt

phase of a capital case continues to count
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at the Sentemncing phase. Creating
lingerimg doubt hal been recognized as an
effective Strategy for avoiding the death
penalty. We have writtem avoyt it. See,
2.9, Stewart w. Dugger, §27 .34 85I, 86656
Wth  Cir.  1989) In addition, a
comprehensSive Study om the opimions of
rors im capital cases conclyded:
‘Ressdyal  doupt’  ower  the
defemdant’s gquit S the most

powerful “mitigating” fact—(The
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Studyl Suggests that the best thing a
capital defemdant cam do  to
improve hiS chamees of recesving o
Iife Semtence ha$ mothing 1o 4o with
mitigating evidemce Strictly
Speakirng. The vest thimg he cam Jdo,
all else veing equal, iS 1o radse doynt

about he'S guiit.

Stephen P. Garvey, Aggravation and

Mitigation in Lapital (ases:  What do
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JurorsS Thimk?, 98 Colum. L. Revw. 1638, 1663
(1998) (footmoteS omitted) See William S.
Geimer ¢ Jomatham AmSterdam, Why

Juror$ Vote Life or peath. Operative

Factors im Tem Florida peath Penalty Lases,

I Am. J. Lrim. L. |, 3§ (1988) (“[t]he
exiStemce of Some degree of doybt avoyt the
guilt of the accySed was the most oftenm
recurring explanatory factor «m the life
recommendation caseS Studied™) See alSo

Jennifer Treadway, ¥ ote, ‘ReSidual poubt’
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' Lapital Sententing. N o poubt it iS am
Appropriate Mitigating Factor, 43 Lase V.

Res. L. Rev. 316 (1993) furthermore, the

American Law InsStitute, in a proposed
model penal code, Similarly recognized the
importamce of reSidual doubt im
Sentencing by intluding residual doubt a$ o
mitigating circumstance. So, the efforts
of Tarver’s lawyer, during trial and
Sentencing, 1o create doubt avout Tarver’s

ouilt may mnot omnly have represented am
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adequate performance, byt evidenced the
most effective performance smn defense to
the death penalty.

We are also unperSuaded by the
admiSSion  (durimg State collateral
proceedings) of Tarver’s lawyer that he had
not prepared adequately for Semntemncing.

See AtikanS w. Singletary, 965 .39 9583, 96

(Wth Cir. 1993) (admisSions of deficient
performanmce are mnot Significant). AS

noted by the Rule AP court amd the DiStrict
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Lourt, Tarver’s lawyer’s deciSiom to foeu$
on an acuittal at the expense of
Sententing was ‘a deliverate deciSion.’
State w.Tarwver, 639 $0.34 14, &l (Ala. Lrim.
App- 1993 (quoting Tarver’s lawyer). The

deciSion to focuS om acquittal of capital

murder wa$ mot unreasomasle’ pespite

Tarver wa$ indicted for committing
one capital of fense. o murder during o
robbery «m the (4r$t degree, im vioclation
of Ala. Lode. § 13A-6-4P(a)D). To prowve thiS
crime, the State had to prove two lesSer
smclyded of femses. murder, See 1d. 8 |3A-6-

A (aXD), amd rovbery «m the (irst degree,
$ee 4d. 5 13A-8-41. The jury could acquit omn
murder or rovbery sm the (irst degree
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overwhelming evidence that Tarver or he$
associate, Richardsom, actyally killed Hugh
Kite, wery Iittle ewidence made Tarver o
better camdidate tham Richardsom to be

foumd 1o be the actual killer. See Tarver v.

amd Still comvict Tarver of the
remacning lesser offense. Tarver’s
lawyer tried to convince the jury that
Richardsom, mot Tarver, wa$ the actyal
keller. X veliewed, Tarver would have beem
actquitted of murder amd, therefore,
murder during a robbery «n the {4rst
degree. Tarver’s jury was told they had to
fsmd that Tarver committed the kn‘“ing.
They were mot insStructed that Tarver
coyld be foumd gm"fy of Richardsom
committed the killing.
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State, EPP $0.34 1333, 13364 (Ala. LFrim.
App- 19868) (describing ewvidence agarnst
Tarvery See also Stewart, 8§27 £.34d at §56-
6é (llawyer's deeciSionm to focuS om
innocence, even when evidence of guilt
wa$ great, rather tham other forms$ of
mitigation did  not  make coumnsel

consStitutionally ineffective).

L. The Giglio Liaim
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Tarver argues$ that, when he wa$ tried,
a plea agreement exiSted betweemn hiS
associate, RichardSom, amd the prosecution.
The govermnment’s fadlure to discloSe that

agreement, Say$ Tarver, violates Giglio w.

United States, 406 US. 160 (1973). Giglio
requireS the govermnment to dJiscloSe am
agreement between o witnesS amd the
government that might motivate the
witmess to  testify. See Brown .

Wainwright, 785 .39 1482, 1464-65 ClIth Lir.
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1986). The diStrict court foumd that mo

agreement exiSted when Tarver was tried.

Richardsom’s attormey, Loftin, ha$
testified om hS umderstamding of the
alleged agreement. € Mr. Richardsom
testified agacnsSt Mr. Tarver . . . he would
receive Some consSideratiomn for that m
that he would get o reduced Sentence from
the Stamndpoint of mnot pleading to murder

or capital myrder.”
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In contrast, Dawis, the diStrict
attormney who proSecuted RichardSom amd
Tarver, testified that he told Loftim only
the'S. “amy cooperation [Richardsom] gave v
and +f he told the truth sm thi$ matter
would be takern into conSideration.” Dawi$
added  that he did mot  “reach am
underStamding with Mr. Loftin regarding
a favorable diSposition of Mr.Richardson’s
smdictment in  excthange for hi$

testimony.” Im hiS owm mind Sadd Davis,
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he beliewed that RichardSom would mnot be
tried for capital myrder if Richardsom
testified for the proSecutiom; byt he did not
Say that to Loftin. Loftin could not recall
when he amd Davis Specifically agreed that
Richardsomn would plead guiity to roveery, byt
DaviS was certasn the plea agreement wa$
decided after Tarver’s trial.

We accept the district court’s finding —
because «t S mot dearly erromneoys — that

whatever exchamnge may have taken place
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between Loftin amd Davi$ did mot ripem
«nto a Sufficiently definite agreement
before Tarver’s triak mo discloSure under
Giglio was required. We have Said.
The (Giglio] rule does not address mor
require the disclosure of all factors
whith may motivate a witrness to
cooperate. The Simple velief by o
defemnse attormey that hS dient
may be sn a better poSitiom fto

negotiate a reduced penalty Should he
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testify agm'n$f a codefemdanmt S

not am agreement withim the

purview of Giglio.

Alderman v. Zant, 33 £ 164) 1665 (lIth

Cir- 1994) Calternate holding). Ve have,
howewver,recogmized that a promise «m the$

context «S mot “a word of art that musSt be

Specifically employed” Browmn .

Wainwright, 785 .39 1482, 1464-65 ClIth Lir.

1986) Amd, “lelven mere ‘advice’ by o
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prosecutor comeerming the future
prosecution of a key government witmness
may fall into the category of diScoveravle

evidence.” Haber w. Wainwright, 286 .39

ISP, 1634 CWth Lir. 1986).

But not everything Said 10 a witrness
or to hS lawyer muSt be diSclosed. for
example, a promise to “Speak a word’ om
the witrness’s behalfl does mot meed to be

discloSed. See MceLlleSkey w. Kemmp, 283 F.39

8727, 8§84 (Ith Cir. 1988) LikewiSe, o
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prosecutor’s Statement that he would “take
care’ of the witrness does mot mneed to be
disclosed. See pepree w. Thoma$, 946 F.a9
284, 79798 (lIth Lir. 199)). Some promises,
agreements, or umderStamdingS do mot
need 10 be 4:5¢ioSed, becausSe they are too
ambiguoys, or too looSse or are of too
marginal a bemefdt to the witmess to
count.

The diStrict court’s fimdimg of nmo

‘agreement or understanding ... between
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the DisStrict Attormey amd Richardsom or
Richardsom’s attormey” 5 mnot dearly
erromeoys.’ Lompare Spaziano w.
Singletary, 36 £34 13§, 133 (lIith Lir. 1994)

(Stamdard of review) with United States v.

Lain, £87 (.Dd 678, 68P (L&th Lir. 1979
(exiStence of plea agreement i$ a factyal
SSue). Loftim Said that he omly told he$
chient, Richardsom, that ‘' he would testify

. +T would be bemefitial 10 him with

‘We note that the State court alSo
denied relief to Tarver omn k'S Giglio
tairm sn State coliateral proceedings.
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respect to reducing the charge” Amnd Davi$
testified umequivocally at the Rule 3P
hearimg that mo “arramgement or deal’
exsSted. He testified only that Richardsom’s
testimony, would be “takem into
conSideration” amd Such a Statement S
too preliminary amd ambiguous 1o demand
discloSure. See Depree, 946 F.a9d at 297
(promiSe to “take care” of witmess does not

requsre discloSure).
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Richardsom teStified at trial that pe
wa$ not promised a deal. We think Loftin
and hS chient were merely trying to
cooperate «mn hopes of ‘mproving their
bargaimimg poSitiom  later. Giglio,
therefore, required mo diScloSure. See
Alderman, 33 F34 at 1666

It Loftin really velieved amn agreement
exiSted with the district attormey, them he$
tlient committed perjury by teStifyimg

that mno agreement exiSted, amd Loftin
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would have beem required to call uvpom
Richardsomn to correct hS testimonmy or
withdraw from representation. Loftin
Sand he did mot adwise S chient to change
he$ tesStimomy mor did Loftimn withiraw

from represemntation.
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For the reasomnS we have d4i5¢usSed, we
conclyde that Tarver’'s cdaims$ were
properily rejected by the diStrict court.

AFFFRMED.
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